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Introduction


It’s difficult to know, accurately, how many same-sex couples are raising children, though the 2000 Census marked a significant, if imperfect step, towards getting a better picture of the issue.
  It’s significant, because it did track the number of households that had a householder living with an unmarried person of the same sex.  It’s imperfect, however, because the census stopped short of specifically asking about sexual orientation.  Due to this, same-sex couples are counted in the same category as two heterosexual people of the same sex sharing a household.  Additionally, there was no direct tracking of same-sex unmarried partners raising children, rather all children being raised by a person and their unmarried partner, regardless of gender, were counted together.
  There have been different approaches to deciphering these numbers, which can lead to widely different conclusions as to how many same-sex families are raising children.

While the issue of same-sex couples raising children isn’t novel, recently there has been greater visibility and discussion around the issue.  One reason for this is recent technological advancements, which have allowed a greater number of same-sex couples to have children.  Another reason is the recent move by the Federal Government, and many states, to outlaw recognition of same-sex marriage, civil unions, or other legally recognized same-sex relationships.  These bans on legal recognition come in many forms, and have been accomplished both by statute
, as well as by amending the state constitutions
. 
Marriage laws vary from state to state, and most states tie certain presumptions regarding the legal status of children to marriage.  So, depending on the mechanism and the wording, these bans on recognition of same-sex relationships can affect the legal status of the parent/child relationship due to the lack of legal presumptions, lack of granted standing for custody and/or visitation actions, and by preventing second parent adoption.

While some states have taken steps to ban the legal recognition of same-sex relationships, other states have moved in the opposite direction.  From the recognition of same-sex marriage, to creation of civil unions, domestic partnerships, and other marriage-like arraignments, there are almost as many different forms of recognizing same-sex relationships as there are banning them.  And, like same-sex bans, there has been a wide variance in these different approaches grant in terms of what legal protections and benefits they offer. 
Having such a wide range of approaches raises significant questions as same-sex couples raise children, separate, and/or move from a state which recognizes their relationship, and grants many rights, to one which bans recognition and significantly restricts any such rights.  The purpose of this paper is to explore the issue of how these divergent approaches to same-sex relationships impact the legal recognition of parent-child relationships in same-sex families, if that legal recognition must be recognized by other states, and how those rights are impacted by end of the relationship.

Establishing Parental Rights for Same-Sex partners

The best way for same-sex couples to insure the continued recognition of their relationship with a child, is to establish legal parentage as soon as they are able.   There are many different ways that same-sex couples can bring children into the relationship, and the mechanism that brings the children can have varying impacts on establishing the legal status of the parent-child relationship for either, or both same-sex parents.  

Legal Presumption of who is a parent.
To understand how recognition of same-sex relationships impact the establishment of legal parentage, it is necessary to examine the legal presumptions surrounding the issues of marriage and parentage.  All states have legal presumptions surrounding children born into married couples, though states differ in how these parentage presumptions are applied, and if they extend to non-married couples. 
For example, the Uniform Parentage Act (UPA), which has been adopted in whole or in part by fourteen states, makes certain rebuttable presumptions in regards to parentage and married couples. Under the UPA, a husband is presumed to be the father of a child born to his wife during the marriage.  Similarly, a woman is presumed to be the mother of a child if she gives birth to that child.  All states allow for genetic testing to determine paternity / maternity, and the results of those tests will allow for presumptions of a parent-child relationship as well.
Same-sex couples do not always enjoy the same legal presumptions as married couples, as many of the presumptions rely on being married for the presumption to take effect.  While some states have extended the ‘child born to the marriage’ presumption to civil unions and domestic partners
, most have not.  So, if only one member of the same-sex relationship is genetically linked, or gave birth to a child, the other member may not be, and is often not, presumed to be the parent of that child.  This leads to a situation where one parent in a same sex relationship is the legal parent of a child born to the couple, while the other is treated legally as a third party. This is especially true in lesbian couples, where one of the couple is presumed to be the mother, due to giving birth, while the other does not enjoy any presumption.  In this case, the non-legal parent can try to establish a legal relationship by adopting the child, if the adoption is allowed by the state. 
Adoption


Modern adoption is a statutorily created process
.  Though adoption has been practiced since before the creation of the United States, there is no common law adoption.
  Like many statutorily created processes, there is great diversity in the requirements and process of adoption.
  However, in most states, adoption can be viewed as having two elements:  The termination of the parental rights of the natural parents, and the creation of a parent-child relationship between the adoptive parents and the adopted child.
  

While no actual count exists, an estimated 65,500 adopted children are living with same-sex parents
.  Nine states, California, Maryland, Massachusetts, Nevada, New Jersey, and New York, currently have statutes which prohibit the discrimination against gays and lesbians in adoption, while appellate courts in other states have explicitly allowed adoption by gays and lesbians
.  The issue of same-sex couples adopting, however, is not universally accepted.


Historically, being openly gay or lesbian could be grounds for denying an adoption, especially before the Supreme Court decided Lawrence v. Texas
, when consensual sodomy was be viewed as a crime, and thus could be used to deny adoption. Even absent a law outlawing sodomy, homosexuals were not considered to have a right to privacy regarding their relationships, and merely being in a homosexual relationship was enough to deny adoption to someone
.  When Lawrence was decided, it extended to right of privacy to gay and lesbian couples. However, that has not prevented states from keeping bans on adoption by gays and lesbians.

For example, Florida, bans any adoption by any gay or lesbian person
. A recent challenge to the statute argued, among other reasoning, that this ban unnecessarily burdened the same-sex couple’s right to privacy under Lawrence
. However, the Court of Appeals rejected this argument, holding that adoption by its nature is a public act and thus the state’s interest in determining if an adoption is in the best interest of a child is greater than any privacy interest of the applicants
.

While Florida is currently the only state which bans adoption by any gay or lesbian person, recently the legislature in Alabama, Arkansas, Indiana, Tennessee, Texas, and Virginia have all attempted to place a similar ban on adopt by gays and lesbians.
  While those measures to ban gay adoption have failed, they are likely to be re-introduced in future legislative sessions.  Also, some states, while allowing gay and lesbian individuals to adopt, have either explicitly banned same-sex couples from adopting, or created adoption laws which accomplish the same thing.
 In addition, though absent a specific statute, courts in Colorado, Ohio, Nebraska, and Wisconsin have held that same-sex couples were not allowed to jointly adopt
 
.
 

Second-Parent Adoptions


The ban on same-sex couples adopting complicates an already complicated legal arena. While many adoptions involve a child that is a legal stranger to both parents, it is not uncommon for one parent to have a biological and legal tie to the child who is being adopted by the other parent.  Most states do not terminate the parental rights of the legal parent of a child, when a child is to be adopted by that parent’s spouse
.  However, since marriage, or marriage like relationships are recognized in only a handful of states, and only very recently
, most same-sex couples could not take advantage of this exception for spouses.

In same-sex couples, the couple will often choose to have a child that is genetically related to one of the parents, but not the other.  This often occurs when the child is from a previous marriage, or because the genetic material of one partner was used in conjunction with the genetic material from a third person (either through artificial insemination or surrogacy, discussed below).  Since the step-parent adoption exception didn’t apply to same-sex couples, it was difficult to have the second-partner adopt the child without terminating the ‘natural’ parent’s parental rights. To address this problem, some jurisdictions have created Second-Parent adoptions.  
Second Parent adoptions work similarly to step-parent adoptions, but do not require the people to be married.  The concept was initially created in California
, but has been adopted by some other states as well
.  However, states that ban same-sex adoption prevent this second-parent adoption from occurring as well making it impossible for the second parent to adopt the child and establish a legal relationship.
Artificial Insemination and Surrogacy

As technological advances made procedures like artificial insemination and in vitro fertilization viable options, many same-sex couples have turned towards these methods for having children that are genetically tied to at least one of the couple.  Though each presents different issues on their own, both Artificial Insemination and Surrogacy share issues of legal presumption problems when utilized by same-sex couples.

Recognizing the modern role technology sometimes plays in forming a family, the UPA has specific rules dealing with artificial insemination.  If done in compliance with these rules, the sperm donor is not considered the father of the child born by artificial insemination, while the husband of the wife who under went the procedure would be.   Similarly, The Uniform Parentage Act of 2000 expands the consideration of technology to a greater extent, including surrogacy as well as artificial insemination, but to date has only been enacted by six states.

Same-sex couples will most often utilize the heterologous form artificial insemination, where the sperm donor is not the husband of the recipient
.   While some states have held that the extinguishment of parental rights for a semen donor applies even when the recipient is unmarried
, other states have found that the right to establish parentage of the donor is not extinguished unless the recipient is married
.  This is significant because in order for the second person in the same-sex couple to adopt that child, if allowed at all, the parental rights of the donor need to be extinguished. While a same-sex couple using a sperm donor to have a child certainly poses legal complications, things get more complicated when the couple turns to surrogacy.

Surrogacy involves contracting with a woman, and having her to carry a child to term. Perhaps unsurprisingly, surrogacy presents a host of legal issues, especially in the absence of legislation to regulate it.  Surrogacy agreements fall into two main categories: traditional surrogacy and gestational surrogacy.  The primary difference between the two types of surrogacy is one of genetic relationship between the surrogate mother and the baby.  In traditional surrogacy, the surrogate mother is also the egg donor, and thus has a genetic link to the child.  In gestational surrogacy, there is no genetic link between the surrogate mother and the child. 


There are currently no statutes dealing with the surrogacy, all of the law surrounding the procedure being determined by courts.  Some states have held that surrogacy is similar in nature to adoption, and thus applied adoption law to them
, while others have held that adoption laws do not apply
.  Like adoption, surrogacy requires one or both parents to file a parentage act, in order to form a parent-child relationship, and requires the extinguishment of the parental rights of any third party donor.

Absence of Legal Parent-Child Relationship

While some states have avenues for the creation of parent-child relationship for a same-sex spouse
, many states do not.  Additionally, even if in a jurisdiction that would allow them to establish such legal relationship with the children, some couples do not avail themselves to these options.  For the spouse who lacks a legal parent-child relationship, this creates a significant problem if the relationship ends and that spouse wishes to get custody and/or visitation with the child. In the absence of a legal parental relationship, the non-parent spouse is treated like a third person in many jurisdictions
, which creates a difficult legal burden which must be overcome in order to be granted visitation or custody.
Constitutional Right to Privacy

One of the problems a spouse seeking custody or visitation faces, in absence of a legal relationship with the children, is the legal parent’s constitutional right to privacy. This right, while not explicit in the constitution, has been found in the "penumbra" of various constitutional provisions. 
 The Supreme Court has recognized that the intersection of these provisions create "zones of privacy, 
" and among these zones is the right to family privacy.  Part of that right to family privacy is the right of a legal parent to raise their children as they see fit, free from state interference.
   

Where the former spouse is suing for custody and/or visitation, many states have held that the legal parent’s right to privacy prevents the state from granting custody and/or visitation to the former spouse.
  In order to overcome this right to privacy, the former spouse must show that the legal parent is unfit as a parent in order to be granted visitation or custody. 
Equitable Doctrines (The Psychological Parent)

Some courts, however, have recognized the plight of the non-parental spouse, and have developed equitable doctrines that allow an award of custody and / or visitation to that partner, even if there exists no legal parent-child relationship.  Various names have been attached to these doctrines, such as ‘de facto parent’
, ‘psychological parent’
, and ‘equitable parent’
.  


In holding that a former same-sex spouse is a psychological parent
, courts will examine various factors (depending on the jurisdiction and applicability): 1) The parent and partner were in a monogamous relationship; 2) the parent considered the partner to be part of the parent’s family; 3) the parent and partner took legal measures to signify their relationships, 4) the parent executed legal and other documents characterizing the partner as a parent of the child; 5) if the parties had planned the mother's pregnancy together, and that the partner assisted the mother during her pregnancy;  6)if the child's name reflected the partner's name.
 A court may also examine the partner's involvement with the child, what financial support was provided to the family, and continued, or attempted to continue, a relationship with the child after the parties' separation
.

Even when a state recognizes such a psychological parent, the rights of the psychological parent in regards to custody may still be limited. In re Custody of H.S.H.-K.
, while the court recognized a former same-sex spouse as a psychological parent (without using the term), they held that the legislative intent of the state was that this only gave the spouse standing to pursue an action for visitation, not custody
. 
Complicating matters further, the Supreme Court of the United States has yet to weigh in on whether awarding custody and/or visitation to a Psychological Parent interferes with the legal parent’s right to privacy.  The closet the issue has come to resolution was in Troxel v. Granville
, in which the Supreme Court was presented with the issue. However, they chose to decide the case on other grounds, leaving the psychological parent vs legal parent issue unanswered.  While Troxel did not deal directly with a same-sex custody issue, it dealt with third parties seeking visitation, namely the children’s’ paternal grandparents. 
In Troxel, after her husband died, Mrs. Troxel sought to reduce the amount of time her children spent with the parental grandparents. The grandparents then brought action to have greater visitation time. The Washington State statute in question broadly allowed a court to grant any third person at any time visitation rights, if in the best interest of the child
 , and the Supreme Court of that state overturned the statute, holding it unconstitutionally infringed on the parent’s fundamental right to rear their children. 

In upholding the Washington State Supreme Court’s decision to invalidate the statute, the Supreme Court of the United States never reached the constitutional question as to whether the right to family privacy protects a legal parent from a third party action for custody / visitation, absent a showing of harm
.  Instead they focused on the breadth of the Washington Statute, and held that it violated the Due Process Clause  as applied
. In Justice O’Conner’s opinion, the door was left open for the possibility that a state could grant visitation or custody rights to a third person without requiring a show of harm:

[T]he constitutionality of any standard for awarding visitation turns on the specific manner in which that standard is applied and that the constitutional protections in this area are best “elaborated with care.” Because much state-court adjudication in this context occurs on a case-by-case basis, we would be hesitant to hold that specific nonparental visitation statutes violate the Due Process Clause as a per se matter (citations removed).
It is likely however, that the Supreme Court will be confronted directly with the issue in the future, and will be forced to decide if a legal parent’s  the right to privacy may be used to prevent a same-sex partner custody, or visitation rights for a child they lack a legal relationship with.

Recognition of Parent-Child relationship by other states


Even if both people in a same-sex couple are able to establish parental rights, those rights could be jeopardized if that couple decides to move to a different state.  The variety of laws affecting same-sex relationships, and the children in them, has created a legal void between the many states. Of significant important to the stability of a same-sex family is whether a sister state can, for public policy reasons, choose ignore parentage / adoption decrees from the issuing state, nullifying the parent child relationship when a same-sex family enters its borders.
Two recent cases in three states have occurred which bring into question into the ability of same-sex families to retain custodial rights of their children if they travel from the jurisdiction which granted them custody to one which chooses not to recognize same sex families.  Miller-Jenkins v. Miller Jenkins involved two states, Vermont and Virginia, who both issued conflicting custody orders due to differences in how the states recognize same-sex relationships.  Finstuen v. Edmondson, involves a suit by several families which sought to challenge an Oklahoma Law which explicitly refused to recognize adoptions done in other states, if they were granted to same-sex couples.  Though the cases involve different issues and states, they both raise the issue of how the Full Faith and Credit Clause applies to judgments granted same-sex couples regarding their children.
Miller Jenkins

One case which raised the issue of Full Faith and Credit of judicial judgments is the case of Miller-Jenkins v. Miller Jenkins.
  In December 2000, after living together for several years, Lisa and Janet Miller-Jenkins traveled to Vermont and entered into a Civil Union.
  Shortly afterwards, they had a child through artificial insemination via an anonymous donor, with Lisa carrying the child and giving birth.
  The couple lived in Virginia, with the baby (IMJ), until they moved to Vermont in 2002. Lisa, Janet, and IMJ lived in Vermont for just over a year, before they separated with Lisa and IMJ moving back to Virginia.
 

In 2003, Lisa filed a petition, in Vermont, to dissolve the Civil Union.  As part of the dissolution process, a temporary custody order was issued by the Vermont family court, granting physical custody to Lisa, but also granting parent-child contact to Janet.
  On July 1, 2004, the day that Virginia’s Marriage Affirmation Act (VMAA) 
went into effect, Lisa filed a petition ‘to establish Parentage and for Declarative relief’ in Virginia.
 
The VMAA states
:


A civil union, partnership contract or other arrangement between persons of the same sex purporting to bestow the privileges or obligations of marriage is prohibited. Any such civil union, partnership contract or other arrangement entered into by persons of the same sex in another state or jurisdiction shall be void in all respects in Virginia and any contractual rights created thereby shall be void and unenforceable. 
The petition Lisa filed sought, among other things, to have the Virginia trial court declare that Lisa was the sole parent of the child, and should have sole parental rights.
  The Virginia trial court agreed, and issued an order to that effect on October 15, 2004.
  Shortly afterwards, Vermont issued a ruling that both Lisa and Janet had parental interests.
  Both the Vermont and Virginia rulings were appealed by the respective losing parties.


On appeal, The Virginia Court of Appeals held that the state was required by the Parental Kidnapping Prevention Act (PKPA) to give effect to the temporary Vermont custody judgment
.  Similarly, the Vermont Court held that since it had proper jurisdiction under the PKPA, it was not required to defer to the Virginia court’s parentage decree
.  The Virginia Supreme Court upheld the court of appeals
, and a petition for a Writ of Certiorari of the Vermont decision has been denied by the United States Supreme Court.

Finstuen

Around the same time as the Virginia trial court was declaring Lisa sole parent of Isabella, the Oklahoma legislature amended their adoption code by adding: “…this state, any of its agencies, or any court of this state shall not recognize an adoption by more than one individual of the same sex from any other state or foreign jurisdiction.”
  In Finstuen v. Edmondson three couples (all same-sex couples) challenged this amended statute in Federal court.


In the Finstuen case, the Attorney General for Oklahoma argued that the Full Faith and Credit Clause did not require Oklahoma to enforce adoption decrees from sister states, if they were granted to two members of the same sex. The state argued that adoptions were not judgments to which the Full Faith and Credit Clause applied, but also argued that even is the judgments are due full faith and credit, Oklahoma is not required to give it effect because that would permit another state to dictate Oklahoma's policy for same-sex adoptions and Oklahoma is free to decide its own public policy.
  Unlike Miller-Jenkins, the state did not raise the issue of the Federal DOMA and the full faith and credit clause within it, relying instead on only the Oklahoma state law. The court decided against Oklahoma, but the decision was appealed to the 10th circuit court of appeals, but was dismissed without action.
  It is unclear if Oklahoma intends to follow-up on an appeal.
Background

  A brief exploration of the Full Faith and Credit Clause, Defense of Marriage Act, State DOMAs, and the Parental Kidnapping Prevention act is required to fully understand the issues raised by Miller-Jenkins and Finstuen.
Full Faith and Credit Clause


The Full Faith and Credit Clause (“FFC Clause”) provides that “Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof.”
  There has been some disagreement, however, as to whether the first clause was intended as merely an evidentiary device, or as a choice of law instruction for the states. 
 

The second part of the FFC Clause gives Congress the power to regulate the rules and effect these Acts, Records, and Judicial Proceedings have in sister states.  Congress first exercised this power in 1790, when it codified the FFC Clause, and then amended the statute in 1948 to its present form.
  As the case law surrounding both the constitutional clause, and congressional codification evolved, there developed a split between how legislative and administrative records and acts were treated, compared to those of judicial proceedings.  The former were not required to be given effect in the sister state, while the later is required.
 As Justice Ginsburg explained in Baker v. General Motors Co.
:

Our precedent differentiates the credit owed to laws (legislative measures and common law) and to judgments. “In numerous cases this Court has held that credit must be given to the judgment of another state although the forum would not be required to entertain the suit on which the judgment was founded.”  The Full Faith and Credit Clause does not compel “a state to substitute the statutes of other states for its own statutes dealing with a subject matter concerning which it is competent to legislate.” Regarding judgments, however, the full faith and credit obligation is exacting. A final judgment in one State, if rendered by a court  with adjudicatory authority over the subject matter and persons governed by the judgment, qualifies for recognition throughout the land. For claim and issue preclusion (res judicata) purposes, in other words, the judgment of the rendering State gains nationwide force.

As noted earlier, adoptions are judicial decisions and, historically, have been given full faith and credit between the states.  However, Congress has enacted two seemingly conflicting acts which bring into question whether this application of Full Faith and Credit needs to be given to judicial judgments involving parentage orders of same-sex couples. The Defense of Marriage Act would seem to suggest that a state could choose not to give effect to those orders, while the Parental Kidnapping Prevent Act would seem to require it. 
Federal Defense of Marriage Act

In 1996, the Hawaiian Supreme Court was considering whether or not the state of Hawaii should be able to prevent gay couples from marrying.
 Congress enacted the Defense of Marriage Act (DOMA).
  DOMA was intended to have two purposes.
 The first was to “defend the institution of traditional Marriage”, and the second was to “protect the right of the states to formulate their own public policy” in regards to same-sex marriage.
  The act provides:


No State, territory, or possession of the United States, or Indian tribe, shall be required to give effect to any public act, record, or judicial proceeding of any other State, territory, possession, or tribe respecting a relationship between persons of the same sex that is treated as a marriage under the laws of such other State, territory, possession, or tribe, or a right or claim arising from such relationship.


The inclusion of ‘judicial proceedings’ in the DOMA language leaves open the possibility that DOMA can be used by the states to ignore parentage and/or adoption orders from a sister state, merely because the couple involved is a same-sex couple. In other words, was the intent of congress to restrict full faith and credit only to the recognition of same-sex couples, or did it more broadly intend to apply to any public act, record, or judicial proceeding which involves same-sex couples?

The legislative record on the issue is mixed. While the stated purposes seemed limited to the marriage issue, the Committee on the Judiciary stated that there were several governmental interests advanced by DOMA.
  The report went on to state that the Government’s interest in marriage is great because of the government’s interest in children.
  However, the committee went on to say that it expected states to give full faith and credit to judicial proceedings from sister states, “... as long as it can do so without surrendering its public policy against same-sex marriage
” Arguably, a state could argue being forced to recognize an adoption by a same-sex couple surrenders their public policy against same-sex marriages.

The constitutionality of the ‘Full Faith and Credit’ aspect of the federal DOMA is yet to be tested. The highest level of review of the Federal DOMA has been at the court of appeals level. All three cases focused on trying to have a marriage or marriage-like relationship recognized in a sister state
.  Two of the cases never reached the constitutionality of DOMA, because the statute was not ultimately implicated in the issue.  The last case upheld the constitutionality of the statute. However, none of the cases actually explored the application of the Full Faith and Credit Clause portion of the federal DOMA to sister state judgments, such as adoption. 
State DOMAs

In addition to the Federal DOMA, many states have moved to create state level DOMAs, either by statute or constitutional amendment. Currently, the majority of states have some sort of restriction on same-sex relationships, and the recognizing of those relationships from sister states.  The forms of these State DOMAs vary from very narrow worded DOMAs focused purely on marriage
, to very expansive DOMAs which impact not only marriage, but other forms of unions as well as any ‘incidents’ of marriage
. Some measures include the same or similar wordings that the Federal DOMA used in regards to the effect of public acts, records, or judicial proceedings.
 Depending on the wording of the measure, and the interpretation of the state courts, these measures may add another hurdle to recognition of parent-child relationships between same-sex partners and their children.
PKPA

Where the Federal and State DOMAs seek to restrict the effect needed to be given to the  judicial proceedings of sister states, the Parental Kidnapping Prevention Act (PKPA) requires that states give effect to judicial decisions involving Child Custody.  The PKPA was enacted, in part, because congress found there was a “a large and growing number of cases annually involving disputes between persons claiming rights of custody and visitation of children under the laws, and in the courts, of different States….”
  The PKPA was enacted to mandate that state courts “respect the custody decrees of sister States.”


Simplified, the PKPA requires that if a custody determination is made by a state, under the provision of the act, then sister State courts must enforce it.:

Briefly put, these conditions authorize the state court to enter a custody decree if the child's home is or recently has been in the State, if the child has no home State and it would be in the child's best interest for the State to assume jurisdiction, or if the child is present in the State and has been abandoned or abused. Once a State exercises jurisdiction consistently with the provisions of the Act, no other State may exercise concurrent jurisdiction over the custody dispute, even if it would have been empowered to take jurisdiction in the first instance, and all States must accord full faith and credit to the first State's ensuing custody decree.

Subsequent cases have held that the PKPA applies equally to adoption proceedings
, but to date there have been no Supreme Court case which explicitly applies the PKPA to adoption decrees.  

In Miller-Jenkins, in both the Virginia appeal, as well as the Vermont appeal, one of the arguments relied on the by Lisa was that the federal DOMA superseded the PKPA, and thus Virginia’s assuming of jurisdiction was proper. 
 While the Vermont court did not need address the DOMA issue
, the Virginia Court of Appeals did address held that DOMA did not supersede the PKPA, and could not be used to deny full faith and credit to Virginia’s orders regarding the custody and visitation of the child.
  

The Virginia court based it’s decision on the belief that there was nothing in the legislative history of the federal DOMA which suggested Congress had the intention to affect the PKPA.
 Any other decision would have severely curtailed the PKPA, which has the purpose of preventing exactly what Lisa wanted to do, namely ignore the decision of one court so that her case can be heard by a court more sympathetic to her arguments.  If the DOMA allows a state to ignore custody decrees granted by a sister state, it will encourage the forum shopping and ‘kidnapping’ that the PKPA was enacted to prevent.  Furthermore, it will allow same-sex partners whose unions are dissolved to avoid child support and other obligations, by arguing that they are in-effect, legal strangers to the children of the union.
In her appeal, Lisa argues that by holding that the PKPA is not superseded by DOMA, the Vermont court was essentially ‘eviscerates’ the Defense of Marriage Act.
  The argument here is that the recognition of the parent-child relationship between Janet and IMJ was one created by the civil union in Vermont. Therefore, allowing the PKPA to prevent Virginia from exercising jurisdiction, is forcing Virginia to respect a right which flows from the civil union in Vermont, which DOMA was created to prevent.  It seems unlikely, however, that a court will read the Federal DOMA as so extensive as to prevent a state from recognizing any incident of marriage, or a marriage-lie relationship granted to same-sex couples by a sister state. 

The Virginia decision in Miller-Jenkins left a wide hole, however.  The court went out of its way to point out that the reason the PKPA was implicated was because Lisa filed for dissolution in Vermont, giving the court jurisdiction over her and the custody of the IMJ.  That leaves open the possibility that had Lisa could have gotten the outcome she wanted had she simply filed for the establishment of Parentage in Virginia.  At that point, the PKPA would have allowed for Virginia to have jurisdiction over the issue, and the Federal DOMA would have allowed Virginia to ignore the Civil Union, thus making Janet a legal stranger to IMJ.  This could be done, even though Vermont’s Civil Union law recognized Janet as a parent when IMJ was born, because the recognition was by statute, not judicial proceeding.

There are still other problems with the Miller-Jenkins decision, in both Virginia and Vermont courts. Both decisions hinge on the PKPA, which leaves open the possibility that Congress could create a same-sex public policy exception for proceedings by amending either the PKPA, or the Federal DOMA.  
Finstuen
The result in Finstuen was, perhaps, better for children of same-sex couples. The Finstuen court rejected the Full Faith and Credit claims put forth by the Oklahoma, holding that adoption decrees are due full faith and credit, and there is no ‘public policy’ exception for them. The court also struck the statute down on grounds of equal protection, and violation of due process. Unless overturned, this means that congressional intent to the contrary would not be enough to allow states to ignore adoptions on public policy grounds. 
Conclusion
Like the recognition of their relationships, same-sex families are in a state of flux regarding their families.   Same sex couples face many legal burdens when they bring children into their relationships and, in some states, it is impossible for both parents to establish a legal relationship with their children, regardless of how long they have been taking care of the children. 

Similarly, when a same-sex couple ends their relationship, the former spouse with no legal relationship with any children faces significant hurdles if their ex-partner decides to limit or refuse visitation to them.  In some states, they have little or no legal recourse, and will end up estranged from the children, regardless of how good a parent they were during the relationship, or even how long they acted as a parent.

Finally, Same-Sex couples with children need to give serious thought when considering a move to a different state, regardless of whether they have established legal parentage or not. While the early cases have been favorable towards creating a stable legal recognition of same-sex families, neither case has adequately answered the questions raised by the disparate treatment of same-sex families state by state.  As a result, same-sex couple in states which recognize their relationships are, in effect, denied full enjoyment of the rights granted to them by those states, such as second parent adoption, or parentage presumptions granted by marriage, civil unions, or domestic partnerships.  If couples move, or even travel through states that don’t recognize their relationships, their legal parent-child relationship is in jeopardy.  

� This article represents accurate law when it was written.  However, the state of the law is in constant flux, especially in this area, and this document should not be relied upon as being accurate today.  This article is meant to be education, and does not represent legal advice, and should not be relied upon as such.


� The 2000 census did not specifically ask about sexual orientation. See Gay and Lesbian Families in the United States. Human Rights campaign, 2001. Page 1. Available at http://www.hrc.org/Template.cfm?Section=About_HRC&Template=/ContentManagement/ContentDisplay.cfm&ContentID=18787.


� http://www.census.gov/prod/2003pubs/p20-547.pdf


� See e.g. A.R.S. § 25-101(c) (Marriage between persons of the same sex is void and prohibited.)
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